
Page 1 of 6 
 

 

Submission by the Social Responsibilities Commission  

of the Anglican Church, Diocese of Perth 

 

Submission on the Inquiry into Freedom of Speech in Australia  

 

December 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 2 of 6 
 

Anglican  
Social Responsibilities  

Commission  
 

 

9 December 2016 

Committee Secretary 
Parliamentary Joint Committee on Human Rights 
PO Box 6100 
Parliament House 
Canberra ACT 2600  
 

By email: 18Cinquiry@aph.gov.au  

 

Dear Committee Secretary 

 

INQUIRY INTO FREEDOM OF SPEECH IN AUSTRALIA 

CLOSING DATE: FRIDAY, 9 DECEMBER 2016 

 

Introduction 

The Anglican Social Responsibilities Commission (“the SRC”) is a Commission of the Anglican 

Diocese of Perth. The SRC initiates and facilitates education which informs and supports 

social justice advocacy in the community, Anglican parishes, schools and agencies. It 

develops and implements advocacy strategies targeting church, government, business and 

non-government sectors. 

In all our work we aim to: Provide a Christian perspective and a theological basis for our 
approaches and actions; seek guidance and empowerment through prayer; and where 
possible, work collaboratively and ecumenically with other church organisations and also with 
people of other faiths or none. 

 

Summary response 

I refer to the terms of reference of this Inquiry, and summarise the SRC’s response as follows: 

 

1.  Whether the operation of Part IIA of the Racial Discrimination Act 1975 (Cth) (‘RDA’) 
imposes unreasonable restrictions upon freedom of speech?  
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No. Freedom of speech is never absolute and should not be given priority over 
protecting people, especially minorities, from racial vilification. There is no public 
benefit in allowing (or worse, encouraging) people to offend, insult, humiliate or 
intimidate others on the basis of race, colour, national or ethnic origin.  
 
in particular, whether, and if so how, ss. 18C and 18D should be reformed?  
 
No reform necessary. However, if it is decided by the government that the RDA 
should be amended, we recommend: 
- strengthening the prohibitions on racial vilification in 18C and narrowing the 
s18D exemptions which provide broad scope to excuse behaviour that would 
otherwise breach s18C, as can be seen in the many unsuccessful cases, such as 
those over publications that have caused much distress to Aboriginal 
communities, and/or 
- combining the s18D defences into s18C so s18C cannot be misconstrued in 
isolation from the extensive s18D defences.  
 

2. Whether the handling of complaints made to the Australian Human Rights Commission 
(“the Commission”) under the Australian Human Rights Commission Act 1986 (Cth) 
should be reformed?  

 
We are not aware of reforms necessary as the Act gives a reasonable scope for 
dealing with complaints, including frivolous ones. However, if the Commission 
identifies any practical changes to enable it to carry out its functions better, we 
would expect such AHRC recommendations to be well-informed.  
 

3. Whether the practice of soliciting complaints to the Commission (whether by officers of 
the Commission or by third parties) has (i) had an adverse impact upon freedom of 
speech or (ii) constituted an abuse of the powers and functions of the Commission, and 
(iii) whether any such practice should be prohibited or limited?  

 
No to all questions. The RDA has an educative function and its role goes beyond 
responding to individual concerns.   
 

4. Whether the operation of the Commission (i) should be otherwise reformed in order 
better to protect freedom of speech (ii) and, if so, what those reforms should be? 
 
No to (i) and not applicable to (ii). 

 

These comments are expanded on below. 

 

The Importance of limiting Race-Hate speech and actions 

 

The SRC’s approach to these matters is drawn from Biblical and theological principles. Our 
belief is that all humanity is made in the image of God and this establishes the dignity and 
worth of every person. Furthermore, the protection of the vulnerable in the community is a 
Christian imperative. As a result, the SRC has a long history of supporting human rights and 
equal opportunity laws to provide protection for minority or marginalised groups.  
 
These principles are reflected in the following motion passed at the recent Synod of the 
Diocese of Perth in October 2016: 
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That this Synod: 

a) values the ethnic, cultural and religious diversity in Australian society; 
b) notes the promotion in the public arena of views which mistrust, denigrate 

or demean people based on their ethnicity, culture or religion; 
c) encourages parishes, schools, agencies and church members to offer 

support to people or groups adversely affected by such discourse and to 
work to advance dialogue and respect amongst people of different 

backgrounds.   

 
The Synod is made up of the bishops, all licenced clergy and lay representatives of parishes, 
schools, agencies and organisations of the Anglican Church.   
 
Actions or statements which denigrate people on the grounds of their race, colour or national 
or ethnic origin seriously damage their dignity and sense of worth. They make such people 
feel vulnerable, ostracised and alienated. To destroy a person’s spirit may be just as harmful 
as physical assaults.  Such destruction can occur through humiliation and insults, even if there 
is no threat of physical harm. We have seen, for example, the sad effects resulting from 
bullying, made so much worse by the speed and volume of cyber bullying.   If we are trying, 
as we should, to build a harmonious community in which all people are valued and respected 
as human beings, then there needs to be a strong stand taken by the community against such 
harmful actions. 
 
An important way in which such a strong stand can be taken is through laws prohibiting such 
unacceptable behaviour. In the case of damage to a person’s body or property or reputation, 
there are civil and criminal laws to prohibit such behaviour. The RDA and other equal 
opportunity legislation are other ways in which the community takes a stand against 
unacceptable discriminatory behaviour. 
 
When such laws have been in place, to repeal them sends the opposite message, that is, it 
sends a message condoning the unacceptable behaviour.  This is particularly the case when 
there seems to be no apparent need to repeal or limit such legislation. The existence of this 
inquiry and the failure to simply reject any attempts to allow bigotry and insult in itself gives 
encouragement to racists and causes fear amongst ethnic minorities.        
 
The SRC recognises the importance of freedom of speech and freedom to engage in robust 
debate. However, freedom of speech is not and has never been absolute and does not mean 
speech should be unbridled and unconstrained.  Like other freedoms, it needs to be balanced 
with and read in the context of the freedoms of others. For example, defamation laws have 
always been there to say that one cannot be free to attack the reputation of others with 
statements that are not true.  These defamation laws also recognise the importance of 
people’s reputations and compensate them for injured feelings.  
 
The SRC believes that any principles of freedom of speech should not be given priority over 
the need to be protected from attacks on the grounds of race, colour or origin.  This is 
particularly so if the subjects of the racial humiliation and insults are from racial minority groups 
who suffer regularly from misinformed attacks and thus are vulnerable to an accumulation of 
such harmful behaviour. By contrast there is likely to be less prejudice and harm suffered by 
having some limitations placed on inappropriate public displays of bigotry.   
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Current RDA provisions in s18C and 18D are already narrowly framed 

 

It is not easy to establish a breach of s18C of the Racial Discrimination Act and the provisions 
from s18B to s18E do not amount to any significant inhibition on freedom of speech.  
 
For example, s18C only applies to prohibit actions done because of the race, colour or national 
or ethnic origin of a person. These are things that people are simply born with and should not 
be the basis of or reason for criticism.  One is free to criticise or express a view on a person’s 
opinions or behaviour or performance, but just not because of their race.  
 
Further, s18C imposes an objective standard of reasonableness. It does not make an action 
unlawful just because someone happened unreasonably or unexpectedly to be offended or 
humiliated.  Behaviour is only unlawful if it is reasonably likely in all the circumstances that a 
person will be offended, insulted, humiliated or intimidated.    
 
Section 18C also does not prohibit actions that occur in private but only actions in or in the 
sight or hearing of people in a public place or by communications to the public. It therefore 
does not seek to prevent people’s private bigotry or personal communications of this amongst 
friends in the privacy of homes. 
 
There are extensive exemptions to s18C found in s18D which preserve the general principles 
of freedom of speech and public debate. Exemptions exist for artistic works, for public 
discussion and debate for any genuine academic, artistic or scientific purpose in the public 
interest or reports and fair comments on matters of public interest providing these are said or 
done reasonably and in good faith. The famous Andrew Bolt case went against him because 
it was found that he made statements with factual errors and distortions and in inflammatory 
language. Freedom of speech does not mean an unlimited freedom to make inaccurate hurtful 
statements. Nor is such an unlimited freedom required for a climate of robust free debate of 
ideas and opinions which are still preserved by the s18D exemptions. 
 
There may be reasonable arguments that s18C in the light of the s18D exemptions has not 
been sufficiently effective to protect minorities from racial hatred and denigration and these 
provisions could be criticised for not going far enough. For example, the courts have imposed 
a wide “margin of tolerance” in assessing whether an act was carried out reasonably and have 
applied an “outsider’s” viewpoint, with all its attendant ethnocentricities. (See an analysis in 
Anna Chapman, “Australian Racial Hatred Law” (2004) 30 Monash Law Review 27.)   
 

Australian Human Rights Commission complaints process 

 

The AHRC has power to deal with frivolous and trivial complaints eg in s20(2) and s46PH of 
the AHRC Act. There is scope for natural justice for people alleged to have engaged in 
unlawful conduct eg in s27. Nothing further appears to be needed. However, as suggested 
above, if the AHRC has concerns about any lack of powers then no doubt the AHRC would 
be best placed to know what such limitations are.  

The aim of the relevant legislation in setting up the AHRC is not to encourage litigated hearing 
proceedings but to facilitate or enable conciliation. The AHRC and complaints process has an 
educational role as well. Conciliation processes are important way of explaining to offenders 
of how damaging their behaviour is and to enable them to see other perspectives. The 
effectiveness of the complaints procedure should not be judged by successful and quick 
litigation as litigation should only be a last resort when conciliation fails.   

Part of the educative role of the AHRC is also to make people aware of s18C and potential 
remedies against vilification. Letting people know of their rights and seeking out appropriate 
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complaints for test cases is part of that function. This should not be adversely construed as 
“soliciting complaints” as if such behaviour was inappropriate and not part of the important 
functions of the AHRC.  

 

Conclusion 

 
The Christian Church is a multicultural community, worshipping a Middle Eastern Christ, and 
we greatly value this diversity of races, cultures and ethnic origins amongst our members. The 
objects of the RDA reflect many of the Biblical precepts that the Church teaches and 
encourages its members to follow. For the reasons set out above, the SRC will be urging 
Anglican communities and organisations to support the important principles of the RDA and 
to resist any attempts to water it down.    
 

 

 

The Reverend Lorna Green 
Chair 
Anglican Social Responsibilities Commission  

 

Anglican Social Responsibilities Commission  
Wollaston Education Centre  
5 Wollaston Road  
Mt Claremont WA 6010 
T: +61 (0)8 9286 0270 
 


